I. INTRODUCTION
Trade usages and business practices are key elements of international commerce. In their day-to-day activities, traders and business people around the world constantly rely upon trade usages and business practices across a variety of industries. Usages and practices tend to be dignified by the business community with a status equivalent to that of actual law. As a matter of fact, many business persons often tend to regard trade usages and business practices as very powerful tools to ensure the stability of their bargain and, at times, transact business solely based on such usages and practices, without any written contract. Due to the importance of this subject, distinguished international legal commentators have often attempted to define trade usages and business practices and, in doing so, they have indeed succeeded at providing a substantial amount of theoretical ammunition for the benefit of the interpreter. What is more challenging, in my opinion, is to understand the [Vol. 29:273 interplay (and the related legal and commercial consequences) arising from the application of trade usages and business practices alongside the black letter rules of international conventions and model law instruments, which often refer to usages and practices without defining them. More specifically, the United Nations Convention on Contracts for the International Sale of Goods (hereinafter "CISG" or "Convention") expressly 2 deals with trade usages and business practices under Article 9 CISG. Unfortunately, the case law interpreting this provision has only rarely dealt with the issue in an exhaustive and satisfactory manner. As pointed out by one leading commentator: "Only some aspects-albeit important ones-have actually been addressed in the various judgments [relating to Article 9 CISG] ." 3 The interpretation of international sale contracts governed by the CISG is therefore subject to the existence, application and interpretation of trade usages and commercial practices, which are powerful tools for the conduct and development of international commerce. The CISG does not, however, explain how to handle such tools and eventually the usages and practices may be found to conflict with the relevant provisions of this uniform treaty. This paper does not purport to address all the possible ramifications arising from the interplay between trade usages and business practices and the CISG, but rather intends to lay out an analysis of certain selected usages and practices which are commonly found to apply in the case law and have a practical impact on international sale transactions governed by the CISG.
II. DEFINING THE SCOPE OF ARTICLE 9 CISG
Trade Usages
The key provision for the analysis of trade usages and business practices under the CISG is Article 9, which states that:
(
1) The parties are bound by any usage to which they have agreed and by any practices which they have established between themselves. (2) The parties are considered, unless otherwise agreed, to have impliedly made applicable to their contract or its formation a usage of which the parties knew or ought to have known and which in international trade is widely known to, and regularly observed by, parties to contracts of the type involved in the particular trade concerned.
It is a well known fact that this provision gave rise to much debate among the drafters during the Vienna Conference. Article 9 sets out the framework for 4 the interpretation of usages and practices applicable to the international sale contracts governed by the CISG. In doing so, Article 9 CISG makes a clear 5 distinction between usages and practices. In a nutshell, on the one hand, when referring to usages, the Convention intends to deal with a broad concept that embraces at least those business conducts that are routinely adopted by a certain group or category of business players, taken as a whole. On the other hand, the concept of practices is narrower and by its nature relates to certain behaviours established among the same parties involved in specific series of transactions through repeated courses of dealings.
This being said, one cannot avoid noticing that the CISG does not define a "usage." This prompts the interpreter to ensure that the concept of usages however, is not necessary for the purposes of a usage under the CISG, since the parties may decide to comply with a usage on a customary basis even though they are aware that such usage is not legally binding upon them.
10
Under Article 9(1) CISG the parties are bound by any usage to which they have agreed. As pointed out by Professor Ferrari: "it is not necessary that the agreement be made explicitly; the agreement by which the usages become relevant may also be implicit, as long as there is a real consent, which can also take place after conclusion of the contract."
11
It should be noted, however, that so long as the parties have agreed to apply the usages to their transaction, in accordance with the party autonomy (1994) ; Goldstajn, supra note 1, at 96; Melis, supra note 1, at art. 9, ¶ 1; Helga Rudolph, Kaufrecht der Export und Import Verträge, Kommentierung des UN-Übereinkommens über Internationale Warenkaufverträge mit Hinweisen für die Vertragspraxis, art. 9, ¶ 2 (1996); Peter Schlechtriem & Ingeborg Schwenzer, Kommentar zum Einheitlichen UN-Kaufrecht (CISG), art. 9, ¶ 8 (3d ed. 2000).
7.
See BIANCA & BONELL, supra note 1, at art. 9, cmt. 3.2; Bianca & Bonell, supra note 1, at 386; Diez-Picazo & Calvo Caravaca, supra note 6, at art. 9, 140; Ferrari, Vendita internazionale di beni mobili., arts. 1-13. Ambito di applicazione. Disposizioni generali, at 187 (1994); Herber & Czerwenka, supra note 1, at art. 9, ¶ 4; Melis, supra note 1, at art. 9, ¶ 3. [Fehler] and "warranted characteristics" [zugesicherte Eigenschaften] are not transferable to the CISG); Gerichtspräsident Laufen, 7 May 1993, Unilex (stating that the CISG should be interpreted autonomously and not from the respective national law viewpoint held by the individual applying the law).
9. See GALGANO, DIRITTO CIVILE E COMMERCIALE, vol. I, 69 (4th ed. 2004) (defining usages as a "fonte non scritta e non statuale di produzione di norme giuridiche: consistono nella pratica uniforme e costante di dati comportamenti seguita con la convinzione che quei comportamenti siano giuridicamente obbligatori (opinio iuris atque necessitatis)"). As pointed out by Gillette, supra note 1, at 707, there is a compelling rationale on which to elevate custom to the status of legal rule. Requiring adherence to custom not only protects the expectations of parties who are aware of the practices of the trade and anticipate compliance by other in same trade; it also minimizes the risk related to judicial construction of contractual obligations or reliance on state-supplied defaults that do not fit the needs of specific industries. 10. See Schlechtriem & Schwenzer, supra note 6, at art. 9, ¶ 3, holding that it is not necessary for the purposes of Article 9 CISG that the relevant commercial circles believe that the usages are binding.
11. Thus, there is no doubt that the usages agreed upon by the parties prevail over the provisions of the Convention, as confirmed by the case law. 14 Ultimately, commercial players often prefer to incorporate by reference in their agreements established trade usages with which they are familiar, rather than negotiating long and detailed contractual provisions that may achieve the same result.
Hence, if it is determined that the usages are applicable and that their choice by the parties is a valid agreement under the applicable national law, 15 the usages will prevail over the provisions of the CISG.
16
Article 9(2) adds further relevance to the application of usages to contracts governed by the CISG, since it enables such usages to apply even if the parties have not expressly incorporated them in their agreements. This 17 provision includes two prongs: (a) a subjective one and (b) an objective one. The subjective prong essentially states that, unless otherwise agreed, the SALES LAW 335, at 35 (2004) , the requirement that the parties knew or ought to have known of the usages is bewildering. "Indeed, it seems beyond doubt that whenever interpreting whether a party 'ought to have known' about a usage, the interpreter will do nothing but investigate whether the usage is 'widely known' and 'regularly observed.'" 278 JOURNAL OF LAW AND COMMERCE [Vol. 29:273 parties are deemed to have impliedly made applicable to their contract or its formation a usage of which the parties knew or ought to have known. This 18 means that if the subjective test is met, both parties will be bound by the usage. The objective test requires that the usage be "widely known" in 19 international trade, and be regularly observed by parties to contracts of the 20 type involved in the particular trade concerned. Hence, the subjective and objective prongs essentially rely on the ability of the party that is invoking the existence of the binding usage to prove that such usage exists. Clearly, however, if a party invoking the usage cannot successfully prove its existence, it is unlikely that the usage will apply (unless under the applicable national law of the forum a judge will be entitled to apply the usages ex officio).
Practices Established Between the Parties
Unlike usages, which typically possess general common features, practices tend to have a narrower scope, since they are the result of specific conducts arising from business relationships and bargains executed by the parties. For the purposes of Article 9(2) of the CISG, practices may relate to a particular commercial behaviour, such as the prompt delivery of replacement machinery parts, which an ICC arbitral tribunal held had become normal practice among the parties. Another example of an established practice based 21 on the parties' prior dealings is the tolerance of a delayed performance, which according to an arbitral panel of the American Arbitration Association (AAA) 18. Ferrari, supra note 7, at 195; Herber & Czerwenka, supra note 1, at art. 9, para. 8; Gillette, supra note 1, at 719; Maskow, The Convention on the International Sale of Goods from the Perspective of the Socialist Countries, in La vendita internazionale. La convenzione di Vienna dell '11 aprile 1980, at 39, 58 (1981) .html (holding that the placement of oral orders for goods followed by invoices with sales terms was commonplace practice among the parties and therefore such behaviour was to be incorporated in the contract by way of Article 9(2) of the CISG).
21. 
2011] REMARKS ON TRADE USAGE AND BUSINESS PRACTICES 279
was one of the reasons for which the late performance of a party had not amounted to fundamental breach. As pointed out by various legal 22 commentators, the individual business conduct established by the parties, rather than a general kind of commercial behaviour applicable in a given business sector, is the essential factor that characterises the practice. This, 23 however, implies that the business relationship has been carried out for a certain defined period of time and that the specific conduct giving rise to the practice has occurred in a number of repeat transactions (even though the CISG does not provide guidance as to how many transactions must have occurred to give rise to the practice). The case law has stressed that a 24 commercial practice cannot be established merely by way of the parties having entered into two contracts. And clearly, no practice could be deemed to arise 25 from one single delivery of goods between the parties. Thus, as pointed out 26 by Professor Ferrari, a judgment of the Austrian Supreme Court was met with some surprise, as it stated that a party's perception from preliminary 27 discussions (albeit not expressly agreed upon) could be deemed to constitute "practices" within the meaning of Article 9, even if this occurred at the outset of the business relationship. The fact that parties are bound by those practices that have originated between them in the course of extended business relations is consistent with 22. See International Centre for Dispute Resolution of the American Arbitration Association, United States, 23 Oct. 2007, available at http://cisgw3.law.pace.edu/cases/071023a5.html ("The lapse in time between the contractual shipment periods and the Romanian government's blockage of imports was a matter of weeks or days, depending upon the particular Contract. However, this delay in performance did not amount to a fundamental breach for several reasons. As explained below, first, the parties' prior course of dealing and industry practice allowed for some flexibility in the delivery date-a flexibility that was shown in Buyer's responses here, at least at the onset of the delivery delay.").
23. See ACHILLES, supra note 1, at art. 9, ¶ 16; BIANCA & BONELL, supra note 1, at art. 9, cmt. 2.1.1; Ferrari, supra note 7, at 189; Herber & Czerwenka, supra note 1, at art. 9, ¶ 3; Holl & Keßler, supra note 1, at 457; Melis, supra note 1, at art. 9, ¶ 4; Neumayer & Ming, supra note 1, at art. 9, cmt. 1; Rudolph, supra note 6, at art. 9, ¶ 4; Staudinger & Magnus, supra note 1, at art. 9 CISG, ¶ 13.
24. For this line of reasoning, see Schlechtriem & Schwenzer, supra note 6, at art. 9, ¶ 7; see also Schlechtriem & Schwenzer, supra note 6, at ¶ 60, which mentions the requirement of a certain continuity and duration of a practice (eine gewisse Häufigkeit und Dauer einer Übung).
25. Accordingly, for instance, a party cannot contend that the contract makes no specific requirements in respect of notification periods (with which the complaining party has not complied), if existing practices indicate the opposite. Regarding the relationship between commercial practices existing between the parties and any conflicting provisions of the CISG, it is commonly acknowledged that the practices will prevail over the Convention.
31
Moreover, it is generally accepted among the legal commentators that if the usages agreed upon by the parties were to contradict the practices established between the parties, the agreed upon usages should prevail. This latter view, 32 however, is not supported by a strong practical argument, since in my view the practices (if arisen through a process that accurately reflects the bargain struck by the parties) tend to be a true expression of the parties' autonomy and real intentions, whereas usages typically arise from general sets of conducts in a specific business sector which the parties may know, and yet not be willing to (fully) comply with. 28. See Melis, supra note 1, at art. 9, ¶ 4; Schlechtriem & Schwenzer, supra note 6, at art. 9, ¶ 7. 29. See ACHILLES, supra note 1, at art. 9, ¶ 16; Diez-Picazo & Calvo Caravaca, supra note 6, at art. 9, 137; Honnold, supra note 1, at ¶ 116; Melis, supra note 1, at art. 9, ¶ 4; Rudolph, supra note 6, at art. 9, ¶ 4; EINHEITLICHES KAUFRECHT PRAKTIKER-KOMMENTAR UND VERTRAGSGESTALTUNG ZUM CISG, art. 9, ¶ 16 (Wolfgang Witz, Hanns-Christian Salger & Manuel Lorenz eds., 2000).
30. Herber & Czerwenka, supra note 1, at art. 9, ¶ 3; HONNOLD, supra note 1, at ¶ 116. 31. Diez-Picazo & Calvo Caravaca, supra note 6, at 138; Rudolph, supra note 6, at art. 9, ¶ 1; Staudinger & Magnus, supra note 1, at art. 9 CISG, ¶ 12; EINHEITLICHES KAUFRECHT, supra note 29, at art. 9, ¶ 1.
32. See ACHILLES, supra note 1, at art. 9, ¶ 8; Diez-Picazo & Calvo Caravaca, supra note 6, at art. The issue of whether or not trade usages or established practices may apply to an international sales contract governed by the CISG is ultimately a matter of proof. Indeed, there are instances where the parties have expressly agreed to incorporate the trade usages or the practices in their contract, by expressly referring to them. Here, the applicability will not be a controversial issue. However, in litigation matters it is often the case that one party will have an interest in proving that the trade usage or the practice applies (for instance, when the relevant trade usages or practices are more favourable than the actual provisions of the CISG), whereas the other party will claim that it has never agreed to apply the usage, or it was not aware of it or that no practice had been established through repeated business conduct. This is 34 ultimately a question of fact that must be addressed on a case by case basis and the outcome of which is rather unpredictable. Therefore, it is required that the party willing to rely either on the practice or usage prove the existence thereof, also by means of oral witnesses, if permitted under the applicable 35 local procedural rules. As noted by paragraph 9 of the UNCITRAL Digest: 36 "there is no difference in the allocation of burden of proof under Article 9(1) and (2)." This criterion has been supported by the case law interpreting the 37 CISG, which generally holds that the parties are not bound by any practices 38 34. As pointed out in the UNCITRAL Digest of Case Law on the CISG, art. 9, ¶ 8, U.N. Doc. A/CN.9/SER.C/DIGEST/CISG/9, available at http://daccess-dds-ny.un.org/doc/UNDOC/GEN/V04/ 547/68/PDF/V0454768.pdf?OpenElement ("As for the burden of proof, several courts stated that it is the party alleging the existence of practices established between themselves or usages agreed upon that bears it.").
35. ACHILLES, supra note 1, art. 9 ¶ 11; Herber, supra note 1, art. 9, ¶ 19; WITZ, supra note 29, art. 
282
JOURNAL OF LAW AND COMMERCE [Vol. 29:273 or usages that are not proved. In this regard, it is worth noting, however, that 39 various authors have rejected the view that the burden of proof is an issue regulated by the CISG and they have therefore suggested that national laws should apply to this issue. However, the better view seems to be the contrary, 40 since the allocation of the burden of proof is an issue that falls (at least implicitly) within the scope of the CISG and should rest upon the aggrieved party, while it is undisputed that the issue of whether or not the evidence is 41 satisfactory should remain within the boundaries of domestic procedural law.
42
From a practical standpoint, providing evidence that the parties knew or ought to have known about the existence of a usage and that such usage is "widely known" and "regularly observed" in international trade (as required by Article 9(2)) may be somewhat difficult, especially since the tests surrounding the evaluation of actual knowledge or constructive knowledge are subjective tests, which vary from jurisdiction to jurisdiction. Moreover, establishing if a usage is "widely known" may not be straightforward, considering that in highly technical trade sectors few people tend to have an actual insight as to which usages are truly applicable in that trade and will be unlikely to witness to the existence of a "widely known" usage. Finally, national courts (unlike business people) tend to be ill equipped to identify trade usages specific to a particular business sector, as they often lack the necessary knowledge of the business and judges are likely to fail to grasp the underlying commercial drivers of the parties. ("However, the final determination of whether or not the judge finds the evidence sufficiently convincing should continue to be based on the rules of the lex fori, which are also defined as strictly procedural rules.").
43. For similar remarks, see Gillette, supra note 1, at 719; Pamboukis, supra note 1, at 130 (holding that the application of trade usages and business practices under Article 9 CISG requires judges and arbitrators of high caliber, familiar with the international commercial environment); Walker, supra note 1,
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IV. SELECTED TRADE USAGES AND BUSINESS PRACTICES INTERPRETED BY THE CISG CASE LAW
INCOTERMS and the CISG
INCOTERMS are probably the most widely known sources of codified trade usages. They are set out in a catalogue of rules compiled and periodically updated by the ICC. These rules are accepted by governments, 44 legal commentators, business players and practitioners worldwide for the interpretation of certain commonly used terms in international trade. The use of INCOTERMS promotes uniformity in international trade, in that it reduces altogether uncertainties arising from diverging interpretations of such terms in multiple jurisdictions. More specifically, INCOTERMS govern four main categories of issues arising from international sales: delivery of the goods, passage of risk, allocation of costs, and customs formalities. It is well known 45 that these terms may apply to an international sales contract under Article 9(1) CISG, if the parties have agreed to incorporate them by reference in their at 267 ("Customs, by definition, derive their existence from particular actors in a particular context. However, determining how much of the context from which the custom arises to impute into its definition proves to be less than clear for many courts.").
44 "INCOTERMS are incorporated into the Convention through Article 9(2)." Here, the court stated that, pursuant to Article 9(2), the INCOTERMS' definitions should be applied even though the contract did not contain an explicit reference to INCOTERMS. In a nutshell, the parties had made reference in their contract to a CIF term (without expressly mentioning the INCOTERMS). In the opinion of the court, the parties' choice plainly meant that they had intended to refer to the definition of CIF included in the INCOTERMS. A year later, the same conclusion was reached by the Court 48 of Appeals of the Fifth Circuit, which moved one step further in the analysis.
49
In a controversy arising from a contract between BP Oil International and an Ecuadorian oil company relating to the sale of gasoline, the parties had included in their agreement reference to the fact that gasoline was to be delivered "CFR La Libertad, Ecuador." The Fifth Circuit held that since "CFR" is part of the 1990 INCOTERMS issued by the ICC and the CISG incorporates INCOTERMS through Article 9(2), even if the usage of INCOTERMS is not global, the fact that they are well known in international trade means that they are incorporated through Article 9(2 
CIF Terms and Implicit Reference to INCOTERMS: A Practical Example
It is well known that shipments designated "CIF" require the TRADE TERMS 65 (1999) :
"Cost, Insurance and Freight" means that the seller delivers when the goods pass the ship's rail at the point of shipment. The seller must pay the costs and freight necessary to bring the goods to the named port of destination but the risk of loss or damage to the goods, as well as any additional costs due to events occurring after the time of delivery, are transferred from the seller to the buyer. However, in CIF the seller also has to procure marine insurance against the buyer's risk of loss of 286 JOURNAL OF LAW AND COMMERCE [Vol. 29:273 procure and pay for the costs of transport and insurance of the goods to the destination port, but the transfer of the risk of loss to the buyer takes place once the goods pass the ship's rail at the port of shipment. Also, the INCOTERMS (including the CIF term) are not designed to resolve questions of title or other property rights of the seller and buyer, since these issues are to be resolved by the parties' agreement or by other substantive law that governs the agreement. Under INCOTERMS 2000, the seller must provide 57 insurance that shall be in accordance with minimum cover requirements. As pointed out by Professor Gabriel, "the minimum cover requirement reflects the common practice of subsequent sales of the goods in transit where it is impossible to know the actual insurance needs of every subsequent buyer." 
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insurance coverage up to the value of the goods sold. This practical example shows that the automatic reference to INCOTERMS when a CIF (or FOB or EXW) term is incorporated in a contract may not at all times be consistent with the parties' intention. Hence, the courts should not automatically apply INCOTERMS as a hard and fast rule whenever the parties have referred, say to a "FOB" or "CIF" term. Courts should instead ensure that there is sufficient evidence to support the argument that the parties truly intended to incorporate the INCOTERMS in their contract and, in lack of such evidence, should interpret the parties' true intentions.
UCP
The Uniform Customs and Practice for Documentary Credits (hereinafter, "UCP") are a set of rules applicable to the issue and execution of letters of credit. The UCP are widely adopted and, as pointed out by Professor The UCP gather a set of rules applicable to specific transactions in which documentary credits are employed as methods of payment between merchants. The wide use of documentary credits in international trade provides a strong indication of the fact that the principles underlying the UCP are widely known to, and regularly observed by, traders across the five continents. Like INCOTERMS, UCP are the result of long established usages in various industries and are bred in the commercial, not academic, world. In practice, however, it is difficult to understand if the international business community On the other hand, in a documentary sales transaction the seller has the duty to hand over to the buyer any documents relating to the goods as set out in Articles 30 and 34 CISG. Article 34 of the CISG provides (in part) that:
[i]f the seller is bound to hand over documents relating to the goods, he must hand them over at the time and place and in the form required by the contract.
Although letters of credit are payment instruments which are typically deemed effective and enforceable regardless of any issues or claims arising from the underlying sales contract, in international agreements governed by the CISG 64 an interplay between the provisions of UCP and those of the CISG itself may often occur in practice. By way of example, the tender of strictly complying documents under clause 16 UCP is an essential requirement to make a payment under a letter of credit and, ultimately, to discharge the payment obligations under the sales contract. Accordingly, the bank is obliged to refuse to pay the price if the documents submitted to it by the buyer do not comply with the terms set out in the letter of credit. This, in turn, means that the seller must hand over to the buyer a complete and accurate set of documents that 64. See BERTRAMS, supra note 62, at 199 (noting that it is fully accepted that the guarantee has a cause of its own, which is independent from the cause of the underlying contract and that such former cause can be recognized in the will of the parties to provide security in a manner which is independent from the underlying relationship).
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will enable the buyer to request payment from the bank. Depending on the circumstances of the case, the failure by the seller to comply with such an obligation (which ultimately has implications both under UCP and the CISG) may constitute a fundamental breach under the CISG. Clearly, in a scenario 65 where the conduct of the seller must be assessed in order to determine if a fundamental breach has in fact occurred, the express reference to the UCP in the contract will make the difference. Under clauses 14(a) and 14(b) UCP a bank must examine a presentation of documents relating to a letter of credit within five banking days and determine if the presentation is compliant with the terms of the letter of credit. Under clause 16 UCP a bank may refuse to honour the payment obligations if it finds that the documents were not compliant. This standard of review has led Professor Schwenzer to consider that if the contract provides for payment by means of a letter of credit, this implies that the documents need to be "clean" in every respect, otherwise the buyer can avoid the contract. In other words, the reference to UCP implies 66 that the seller's failure to provide a complete and accurate set of documents will be subject to a stricter scrutiny than if the CISG alone were deemed to apply. Such kind of remark derives from the fact that the buyer may avoid the contract under Article 25 CISG only if a fundamental breach has occurred. Hence, the incorporation by reference of the UCP into the contract means that the seller must comply with a specific set of rules governing documentary credits, which calls for strict compliance with documentary obligations. Article 30 CISG requires the seller to "deliver the goods [and] hand over any documents relating to them." This provision essentially recognises that the contract may impose separate obligations in relation to goods and documents. It is therefore self-evident that in international sale contracts involving letter of credit transactions governed by UCP, the delivery of non-conforming documents can give rise to a fundamental breach, if the result of this breach is satisfied with the delivery of the goods and the discrepancies are minor, he will have no interest in denying the waiver thereof, and such behaviour would be consistent with the principle of good faith underlying the CISG. Yet, the interplay between the provisions of UCP on strict document compliance and the breach under the CISG are worth paying a great deal of attention, since the consequences of the failure to meet the standards provided by UCP can be rather harsh.
Letters of Confirmation: The Issue of Silence
An issue that frequently arises in the practice of international sales is that of whether or not silence in response to a letter of confirmation may be sufficient to reach an agreement. Traders and business people across the world do not often find it practical to reply in writing to a letter of confirmation L. 427 (1988) , available at http://www.cisg.law.pace.edu/cisg/biblio/esser.html ("Confirmation letters are typically employed where the parties negotiate in different ways, for example, when they exchange letters, negotiate on the telephone, send telexes and fail to reduce their final agreement to writing."). For an example of a specific practice established among pharmaceutical companies, which did not find practical to reply in writing to a letter of confirmation, see Geneva Pharmaceuticals Technology Corp. v. Barr Laboratories, Inc., 201 F. Supp. 2d. 236, 247 (S.D.N.Y. 2002), aff'd in part, rev'd in part and remanded, 386 F.3d 485 (2d Cir. 2004 ) (where plaintiffs alleged that it is a widespread practice throughout the pharmaceutical industry that a supplier providing a reference letter commits itself to providing commercial quantities of the raw material and that throughout the 1990's it was also practice to rely on informal oral arrangements, rather than written supply contracts (for example, more than 90% of the bulk pharmaceutical ingredients purchased by Barr, and the majority of bulk pharmaceuticals sold by ACIC/Brantford, did not involve practice. As a result, the "confirmation of order" was regarded as an offer of sale of goods, which the buyer had not accepted. The position of the French court in the case at hand appears to be rather draconian, since the nature or kind of good sold should not be a key element in determining if a practice has been established among the parties. In other words, if the parties have repeatedly transacted business based on a silent acceptance of confirmation orders, so long as the trade practice and sector remains the same, the type of good sold should not be a decisive factor in determining whether or not the practice falls under Article 9 CISG. Furthermore, in the specific case the difference between the goods sold related only to a different type of fabric, not even to a different type of good overall.
V. CONCLUSIONS
Since the existence of a usage or practice largely depends upon the specific facts of the case, the issue of whether or not trade usages or practices established among the parties may apply to an international sales contract governed by the CISG pursuant to Article 9 becomes a matter of proof by the party invoking their application. There are many instances in which the 80 successful application of the usages or practices can provide benefits to a party. For example, a payment delay or a certain quantity of defective goods sold may be tolerated by a party under certain trade usages or business practices, whereas such delays or defects could be deemed to amount to a breach of contract under the applicable provisions of the CISG. It may be possible (at least in theory) that a judge applies trade usages or business practices ex officio, but this is rather unlikely to occur in practice, especially in the absence of specific evidence provided by a party of the transaction. As pointed out by leading commentators, in arbitration proceedings there are 81 higher chances that a specialized arbitrator may be aware of specific trade usages of a given business sector and decide to apply them on its own motion. To sum up, trade usages and business practices can be successfully invoked by a party, so long as adequate and persuasive evidence is made available to 80. See Pamboukis, supra note 1, at 124-25 ("As with the usages agreed upon by the parties or the practices established between them, the party that alleges the existence of any binding usage has to prove it").
81. See BIANCA & BONELL ET AL., supra note 1, at 112 (holding that the application of usages by an arbitrator, by virtue of his office, through various rules of arbitration, is allowed and at times may even be required); Patrick X. Bout, Trade Usages: Article 9 of the Convention on Contracts for the International Sale of Goods (1998) § II(G), http://www.cisg.law.pace.edu/cisg/biblio/bout.html. Pamboukis, supra note 1, at 124-25.
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the judge or arbitrator regarding the existence and applicability of the usage or business practice. Yet, it is difficult to predict how a court or arbitration panel will react, since the sufficiency and persuasiveness of evidence is a procedural issue that falls outside the scope of the CISG. In my opinion, 82 although business practices and usages are expressly made applicable to international sale contracts governed by the CISG pursuant to Article 9, in light of their peculiar features which vary from case to case, such usages and practices can undermine the uniform goals that the CISG purports to achieve.
83
This may perhaps explain why most of the uniform law conventions that have come into force after the CISG do not include provisions expressly dealing with usages. Thus, in order to avoid unwanted conflicting interpretations 84 between usages and provisions of the CISG, it is therefore advisable for courts and arbitrators to take a rather cautious approach to usages and practices and to determine the exact force of such rules vis-à-vis the uniform sales law provisions, especially when the application thereof may significantly depart from uniform and predictable rules set out in the CISG. 769-83 (1990) .
83. For a contrary view, however, see DiMatteo et al., supra note 35, at 306 ("Some divergence in interpretation is expected and acceptable given the difference in national legal systems and in the very nature of codes. This divergence is expected not only because of the codes multi-jurisdictional application, but also because-like the civil and commercial codes of Europe and the United States ("UCC")-the CISG is an evolving, living law. As such, it provides for the contextual input of the reasonable person, including the recognition of evolving trade usage, in the re-formulation and application of its rules. The benefit of such a dynamic, contextual interpretive methodology is that the code consistently updates its provisions in response to novel cases and new trade usages.").
84. For these remarks, see TORSELLO, supra note 17, at 147 ("Notwithstanding the ever-increasing relevance of usages in the regulation of international trade, reflected in the number of arbitral decisions based upon it, as well as in the creation of international uniform instruments other than Conventions, such as the Incoterms and the Unidroit Principles, international uniform commercial law Conventions seem to be reluctant to enhance the role of usage. This conclusion clearly emerges should one consider that most subsequent Conventions do not even mention usages among the possible sources of law governing the transaction, while the Agency Convention does nothing but reproduce, with the minimal necessary adaptation, the wording of the CISG.").
85. As pointed out by Ferrari, supra note 32, at 335 ("What has been said in respect of Article 9 CISG clearly shows that the rules governing an international contract for the sale of goods are not necessarily only those laid down by the CISG, even where the CISG itself applies. But it also shows that it is important to determine on what grounds one rule applies, as that rule's position in the hierarchy of sources of law for international sales contracts depends on those grounds.").
